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 Impunity Watch Briefing Paper:

No Safe Haven? UK Reverses Decision to 

Extradite Rwandan Genocide Suspects
By Anne Weernink, September 2009
· Foreword 

Central to the idea of accountability for international crimes is the expectation and legal obligation that the domestic criminal justice system of the country where the crimes took place should in the normal course of events investigate crimes and, where there is sufficient evidence, hold the perpetrators to account. Foreign and international courts are complementary: exercising jurisdiction only when the territorial state cannot or will not deal with the matter itself. 

In this timely paper, Dutch lawyer Anne Weerlink provides a fascinating account of how British judges decided whether the Rwandan justice system could ensure a fair trial to people accused of genocide. The case will be of interest well beyond the UK.  Spain, France, The Netherlands and Belgium are among the countries that continue to receive the most requests from victims around the world to arrest suspects or to investigate and prosecute international crimes. At the same time, national jurisdictions such as Rwanda, Argentina, Peru and Chile have seen changes in their circumstances making domestic trials possible and so extradition requests to European countries may increase. 

Victims groups, the general public and some states are increasingly demanding that individuals accused of genocide, crimes against humanity, war crimes and torture be arrested wherever they may be found and transferred to an appropriate court.  A patchwork of legal obligations and options exists for states and an efficient division of labour between the courts of a state where the crime took place, the courts of other states claiming jurisdiction, and international or internationalised tribunals is in the interests of all concerned. But how is it decided which court should deal with the case? Is it purely a legal matter or will practical and policy considerations also be relevant? Who takes the decision? Do victims and the accused have a say? These are some of the questions that judges in national and international jurisdictions are currently dealing with.  They are also of interest to Impunity Watch, because in our research on impunity we study the reasons why national criminal justice systems fail to deal properly with international crimes. We look at the impact of independence and impartiality of judges and how victims and witnesses are treated and protected. 

Weerlink discusses how the English court reached its decision that sending the accused for trial in Rwanda would risk violating UK human rights obligations.  When the court ruled that the suspects cannot be extradited, the UK was faced with releasing them and shelving the case as its jurisdiction did not cover crimes by foreigners abroad at the time of the Rwandan genocide.  On July 7th – prompted in part by this very case – the UK government announced it would amend its legislation to allow it to prosecute foreign individuals resident in the UK for genocide, war crimes and crimes against humanity committed overseas since 1st January 2001. 

Susan Kemp, IW Legal Adviser

Bajinya et. al 

v. 

The Government of Rwanda 

and the Secretary of State for the [United Kingdom] Home Department

· Background

On 8 April 2009, the English High Court of Justice (“the Court” or “the High Court”) blocked the extradition of four genocide suspects to Rwanda on the basis that they would face a real risk of a flagrant denial of justice. In doing so, the High Court overturned the decision of the City of Westminster Magistrate’s Court.
 In view of the High Court, the suspect’s rights to a fair trial could not be guaranteed because of the likelihood that they will be unable to present evidence from supporting witness and due to the possibility of the Rwandan government interfering in their trial. The High Court ordered that they be set free immediately. The judges refused Rwanda’s request to appeal the judgment to the House of Lords, thereby putting an end to the extradition process.  

The case began in November 2006, when Rwanda requested the extradition of Bajinya, Munyaneza, Nteziryayo and Ugirashebuja. The following month a Memorandum of Understanding (MOU) was entered into between the Rwandan and British governments for the extradition of the four defendants.
 All four defendants were arrested by the UK authorities on 28 December of that year and charged with genocide, crimes against humanity and murder.
 Although the charges are similar, the alleged acts of the defendants are not connected to each other in any way and the allegations relate to different parts of the country during the genocide in 1994. According to extradition request, one of the four, Nteziryayo, a former bourgemestre
 (mayor) of Mudasomwa, is charged with initiating the massacres in Mudasomwa and his leading role in the massacre of the Murambi School at 21 April 1994, where more than 50,000 people had sought refuge. Another Munyaneza, former bourgemestre of Kinyamakara, is accused of having assisted in the organization of the massacre of Tutsi in the prefecture Gikongoro. The most serious allegation relates to his leading role in the attacks across the Mwgo river in which many thousands of Tutsi who had sought refuge were slaughtered. It is also alleged that he was personally involved in some of the killings. The third, Bajinya, a medical doctor, was accused of establishing and manning roadblocks and personally participating in killings. Lastly, Ugirashebuja, former bourgemestre of Kigoma, was inter alia charged with organising meetings to encourage people to kill Tusti and instructing them to set up roadblocks.

It is not known yet whether the four released men will be subsequently tried in the UK for their criminal acts carried out in Rwanda but recent announcements by the government suggest they might, due to a planned change in English law. At the moment it only provides for jurisdiction over genocide committed after June 2001 and only if the offence is committed by a UK national or resident.
 The exercise of jurisdiction for genocide is thus restricted not only in time but also to offenders having personal ties with the UK. Furthermore, the four Rwandans also cannot be prosecuted for crimes against humanity before a British court, since the same restrictions as for the crime of genocide apply.
  A possibility may be that other states – with universal jurisdiction for genocide – may request the UK authorities for extradition of the Rwandan men. The UK does have universal jurisdiction for grave breaches of the Geneva Conventions and breaches of the UN Convention against Torture. In principle, if the elements of the given crimes are met, the four defendants could be tried for war crimes or torture before national courts in the UK. 

· The Rwandan context
The High Court judgment’s principal focus was the claim that the four Rwandans would not receive a fair trial in Rwanda, which meant looking at  whether Rwanda has made sufficient progress as to guarantee a fair trial in its criminal justice system, which was in total disarray after the genocide of 1994. The scope of examining the issue of a fair trial regarding the Rwandan judicial system is, however, limited to the functioning of the Rwandan High Court since the four appellants would be tried before this court if extradited. This follows from the Organic Law put in place for the transfer of extradition of genocide suspects to Rwanda.
 As a consequence, the standard of the gacaca system is not scrutinised by the English judges, either in the Magistrate’s court or on appeal. Nonetheless, to be tried by the High Court when extradited is no absolute guarantee, as two of the four appellants (Ugirashebuja and Nteziryayo) had also been tried in their absence for similar acts, before gacaca system.
 In extradition cases judges should bear this in mind when deciding upon extradition and hence should include the gacaca system in their examinations on the issue of a fair trial. In this case, the High Court had only been informed at the end of the hearings abour what had happened in the gacaca system and it decided that these events and the material relating to gacaca provided to the Court after the hearing did not cast any doubt on its conclusions on the right to a fair trial.

· Legal Test: Burden of Proof

On appeal, the appellants contended that the Judge of the Magistrate’s Court had applied the wrong test concerning fair trial in extradition cases. No extradition is allowed from the UK if a person’s right to a fair trial would be violated upon return. In the landmark case Soering
 the European Court of Human Rights stressed that the right to a fair trial might only by exception be raised in extradition cases in circumstances “where the fugitive has suffered or risks suffering a flagrant denial of a fair trial in the requesting country.”
 The exceptional nature of relying on Article 6 ECHR to refuse extradition was also recognized by the House of Lords in the Ullah-case,
 in which the same test was adopted.

Although the Magistrate’s court cited the relevant case law and the “flagrant denial” test correctly, the High Court decided it had reached the wrong conclusion when it had said that;

“It is clear, therefore, from these judgments that the test is a very high one and that the burden of proof lies on the defence on a balance of probabilities.[italics added]” 

The Magistrate’s Court had therefore made an error about the level of proof. The actual burden on the defence is to satisfy the court that there is a “real risk” that there will be a flagrant denial of a fair trial upon extradition.
 “Real risk” is not the same as  to “balance of probabilities” but means ‘a risk which is substantial and not merely fanciful; and it may be established by something less than proof of a 51% probability’.

· Sources of Evidence about the Rwandan Justice System

The defence lawyers relied on a variety of sources for its claiming that the right to a fair trial would be breached if the defendants were to stand trial in Rwanda. The evidence they used were expert investigators, expert witnesses, two Rwandan nationals living in exile and NGO documents and reports. For its part, the Rwandan government relied on an expert witness and international reports to argue that its justice system was perfectly capable of trying the accused for genocide. After the decision of the Magistrate’s Court, a very substantial report was published by Human Rights Watch (HRW) entitled Law and Reality – Progress in Judicial Reform in Rwanda (July 2008) to which the High Court attached great weight when reaching its conclusions.
 

The suspects Munyaneza and Urigashebuja had instructed to an investigation into a number of issues for the purpose of the trial, including the position and attitude of defence witnesses who might be asked to provide evidence for these appellants on trial in Rwanda. An American licensed investigator, Ms Nerad, carried out the investigation, spending about two weeks in Rwanda taking statements. On the basis of her field trip, she produced two reports, one general report entitled “Fair Trial Issues in Rwanda” and the second – more specific - related to the evidence of suspect Ugirashebuja. During the Magistrates Court hearing, she also produced live evidence before the judge and was cross-examined by the representative of the Government of Rwanda. An investigator was instructed by Nteziryayo, and gave a statement before the lower court. 
In addition, three expert witnesses gave evidence to the High Court; Professor Schabas
 for the Rwandan government and Professor Reyntjens
 and Professor Sands
 for the defence.
 As it happens, both the Magistrates and and the High Court – although the latter to a lesser extent - considered the personal experiences of these expert academics of the current situation in Rwanda to be extremely limited. Neither Professor Sands nor Schabas claimed to be experts in Rwandan law. All three had prepared reports for the case regarding the Rwandan judicial system. 

Professor Reyntjens had not visited Rwanda since the time of the genocide and is dependent for information on contacts both inside and outside the country. Actually, he is declared persona non grata as a result of his criticism of the newly installed government after the genocide and is not allowed to visit Rwanda. In terms of objectivity, the Magistrate’s Court ruled that Professor Reyntjens’ evidence must be viewed with some caution because of his involvement in the previous regime.
 To a much lesser extent, the Magistrate’s Court also came to this conclusion regarding Professor Schabas because of his assistance given to the present government.
The lower court reprimanded Professor Reyntjens for not having read the relevant Organic Law of Rwanda. In view of the High Court this criticism clearly has some merits.
 The High Court further noted in this respect that although the court considered the findings of Professor Reyntjens on the Rwandan judicial process to be very general, it still is in line with the conclusions reached in the HRW Report of July 2008. 

The Court heard that Professor Sands also had no direct knowledge of the situation in Rwanda and had to rely on his former students in order to interview people for information and, additionally, to read literature on Rwanda. However, with respect to his evidence, the High Court stated that even though his report of October 2007 represents a secondary source, its representation of primary materials was ‘careful and balanced’ and later on the High Court referred to it as a ‘scholarly piece of work betraying no sign of pre-conception or unreflective assumptions.
 After looking into the reports of both Sands and Reyntjens, the High Court concluded both are consistent with the later HRW report of July 2008. 

The High Court looked at the evidence of Professor Schabas separate from the other experts because he was the only expert prepared to say that the appellants would receive a fair trial in Rwanda. Professor Schabas had recently assisted Rwanda government with contributions on draft legislation. The Court reproduced the conclusions Schabas made in his first report of 30 June 2007. During the proceedings before the Magistrate’s court, he had been subjected to cross-examination during which suspect Nteziryayo’s defence lawyer was extremely critical about Schabas’ evidence.
 Subsequently, Schabas produced a second report dated 9 November 2007 in which he sought to refute some of these criticisms. The High Court, however, considered that there is no explanation for the fact that Professor Schabas’ reports and evidence in chief did not deal with matters of great significance to the appellants’ case on fair trial, even though he knew of these matters as they were in his notebook and he was able to address them when cross-examined. In the end, the High Court concluded that this had undermined his credibility as an independent witness.  
 
· Fair Trial (1): The Ability to Call Witnesses 

The question of availability of witness to the defence is an element of fair trial. Article 6(3)(d) of the European Convention on Human Rights reads:

“to examine and have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him.”

Article 14 of the Rwandan Organic Law 2007 provides for protection and assistance to witnesses. Among other things, it grants the power to the Rwandan High Court to order protective measures similar to those set out under the International Criminal Tribunal for Rwanda Rules of Procedure and Evidence.

In this context, the Defence alleged that if the four suspects were to stand trial in Rwanda, they would have difficulties in presenting their case because people would be unwilling to testify as defence witnesses due to fear of possible reprisals and of their security if they travelled to Rwanda. In order to examine the position of defence witnesses in Rwanda, the High Court first looked into the case law of the ICTR. The Court noted that the Magistrate’s Court did not take the Munyakazi decision of the Trial Chamber of 28 May 2008 into account. In that case, the Trial Chamber had expressed concern regarding the safety of witnesses within Rwanda and specifically, reports of murdered witnesses. It held that many witness fear that appearing in court could expose them to being indicted in Rwanda for “genocidal ideology”. As regards defence witnesses coming from outside Rwanda, the Trial Chamber expressed its concerns that they would fear the intimidation and threats currently faced by witnesses in Rwanda, as well as the fear of arrest. In its judgment of 8 October 2008, the Appeals Chamber upheld the decision of the Trial Chamber regarding witnesses. However, the Appeals Chamber thought the Trial Chamber had “erred in holding that Rwanda had not taken steps to secure the attendance or evidence of witnesses from abroad, or the cooperation of other states”. The Appeals Chamber was satisfied that video-link facilities were available in Rwandan courts and were likely be used for witnesses outside Rwanda with fears for their safety (paragraph 42), but concluded that this was not enough. The principle of equality of arms would also be violated if majority of Defence witnesses had to testify by video-link. In other cases, the ICTR has not been satisfied that defendants charged with genocide and related offences would receive a fair trial in Rwanda, due to serious difficulties of obtaining and presenting defence testimony.
 On the basis of these findings the ICTR has consistently refused to transfer genocide suspects to Rwanda. Other national courts in Europe have also declined extradition to Rwanda for the same reason, and referring to the case law of the ICTR.
 

The High Court discussed the information on witness protection in the HRW report of July 2008, replicating a lot the material in the judgment itself.
 HRW concluded that state measures for the protection of witnesses were not functioning satisfactorily, highlighting the difficulty of presenting a defence through witness testimony as one of the chief obstacles to justice in Rwanda. It also found that officials sought to influence witness testimony and that the fear of being accused of ‘genocide ideology’ leads many people to refuse to testify for the defence. HRW researchers recorded many instances of harassment and threats of potential defence witnesses.     

The High Court focussed on the evidence of investigator Nerad, presented by suspects Munyaneza and Ugirashebuja. In her first report “Fair Trial Issues in Rwanda”, Ms Nerad describes meetings with potential defence witnesses all, of whom expressed fears of being denounced to the Rwandan government. In evidence in court, she elaborated on the fears expressed by these potential witnesses, referring to fourteen anonymous interviews she had carried out. In view of the High Court, the Magistrates court had attached too little weight to the multiple consistent accounts and their consistency with other evidence.
 Mr Lake, the investigator instructed on behalf of Nteziryayo, said he came across difficulties when asking people to act as a defence witness. 
Professor Sands stated that he had no doubt that national prosecutions within Rwanda would meet the same standard as ICTR proceedings
 But the High Court did not agree. The Court also looked into the statements of prospective Defence witnesses in which requests are made for anonymity and they express fear of the consequences if it becomes known that they were defence witness. 

The Government of Rwanda, represented by Mr Lewis, responded to this evidence by relying on the conclusions reached by the Magistrate’s Court.
 The High Court, did see some force in the submission of Rwanda that defence witnesses outside Rwanda can make use of video-link facilities. First of all, the issue of witness security is not a ‘stand alone’ issue and availability of video-link must be dealt with in the context of the whole case.
 That is to say that also other aspects of a fair trial need to be taken into account. Bajinja’s lawyer pointed out that no mutual legal assistance treaty exists between Rwanda and the countries where the witnesses reside. Furthermore, the Court stressed that it had no evidence of how the relevant provisions in the Organic Law (Articles 14 and 24) operate in practice. Given these circumstances, the Court concluded that “there must be a substantial risk that such facilities would not be available”.
 

Taking all the evidence considered together, the High Court reached the conclusion that if the appellants were to be extradited to Rwanda they “would suffer a real risk of a flagrant denial of justice by reason of their likely inability to adduce the evidence of supporting witnesses”.

· Fair Trial (2): Independence of the Judiciary

ICTR case-law and reasoning of the Magistrates Court

The High Court started with examining the case law of the ICTR on the question of whether the Rwandan judiciary is independent. The ICTR Trial Chamber and the Appeals Chamber differ on this issue however. In the case of Munyakazi the Trial Chamber held that “sufficient guarantees against outside pressures are lacking in Rwanda”, whereas the Appeals Chamber held that there is no sufficient reason to conclude that there is a significant risk of interference by the government in transfer cases before the Rwandan High Court and Supreme Court.  The [English] High Court stressed the fact that the evidence considered by the Appeals Chamber was very limited. It did not for example include the HRW Report of July 2008.
  Although the Magistrates Court had referred to the amicus brief of HRW (the HRW report not yet being available), it did not engage with the substantive points it made.
  

HRW Report

In reaching its conclusions whether the Rwandan High Court is independent and impartial, the High Court strongly relied upon the HRW report of July 2008. The Government of Rwanda did not present any material on how the Organic Law of 2007 works in practice but the HRW report does provide some insight.
 HRW says that the independence of the courts and the assurance of fair trial rights are too limited to permit extradition or transfer of genocide suspects for Rwanda.
 The HRW report dedicates a separate chapter on independence of the judiciary
 in which it states that “the judiciary remains largely subordinate to the executive branch” and it quoted a judge who stated that “loyalty to the RPF was important in winning appointment as a judge”.  Later it goes on, “a former minister of justice, judges and former judges, former prosecutors, and lawyers all recounted cases of interference with the judicial system that they had experienced or knew of in some detail”. 
Several cases documented by HRW indicated hat important figures in the Rwandan Executive branch had pressured judges or prosecutors. HRW also found incidents where “[o]fficials have used the judicial system to punish and limit the activities of persons seen as opposed to the government and to the RPF, whether by detaining them for long periods without charge or by prosecuting them, often for ‘divisionism’ and ‘genocide ideology’”.
 In its judgment, the High Court reproduced parts of the HRW report which also showed that judicial orders are sometimes disobeyed in Rwanda, In view of the High Court, this material can only add to the concerns expressed in relation to witness protection and video-link facilities.  It also noted tha the widespread involvement of many Hutu in the genocide has led many public officials to speak as if all Hutu are guilty of this crime. Officials, including judicial officials, even disregard acquittals with which they do not agree and continue to speak of the acquitted as if they are guilty. 
Evidence of Professor Reyntjens and of Professor Sands on the issue of independence

Professor Reyntjens claimed that Rwanda is not capable of providing the guarantees necessary in the present case, stating that “[T]here is no prospect of a Judge, operating under the current regime in Rwanda, being able to act independently of the current pervasive RPF elite”.
 Professor Sands, relying on secondary sources when compiling his report, such as the 2006 United States Department of State Report and the Bertelsmann Transformation Index report on Rwanda 2006,
 provided several examples of cases in which the Rwandan government has apparently sought to use the courts to silence its critics. He describes the fact that since 2004 all judges of the High Court and the Supreme Court must be in the possession of a law degree, as a minimum qualification, as well have “adequate legal experience” which led to the entire judiciary being replaced in 2004. In his final conclusions on judicial competence in Rwanda, Sands states that given the recent appointment of the new judges, it is too early to express a firm view on the independence and impartiality of the judges of the Rwandan High Court but the historical experience and some recent examples of cases means that “it would seem difficult to exclude the possibility that  there is a real risk that this aspect [standards on independence of the judiciary] of Article 14 of the ICCPR might not be respected”.
 The judges of the High Court considered this report an impartial piece of scholarly work noted that both it and Reyntjens’ report were consistent with the findings of HRW.
The Bizimungu case before the Rwandan courts
The case of Pasteur Bizimungu was discussed by the High Court separately since this is the only concrete instance where there is specific and express evidence of political interference in a trial in the High Court of Rwanda. The defence was unable to refer to any other concrete cases as evidence for a lack of independence of the Rwandan judiciary. Pasteur Bizimungu was President of Rwanda from 1994 to 2000. He was forced to resign due to growing differences with the government. In 2001, he formed an opposition movement and in 2002 he and seven others were arrested and charged with various forms of sedition, criminal association, and in Bizimungu’s case, fraud and embezzlement. In 2004 he Bizimungu was sentenced by the Rwandan High Court to 15 years imprisonment largely on the basis of one inconsistent and uncorroborated testimony of a single witness. His appeal was denied by the Supreme Court of Rwanda but he was later granted a Presidential pardon in 2007. Professor Reyntjens considered the conviction to have be “fundamentally unfair”, while Professor Schabas admitted that probably there was executive interference in the Bizimungu case but he did not know to what extent.
 The Magistrate’s Court analysis of this case was very limited, merely noting the paradox that Bizimungu was granted a Presidential pardon after his sentence and that “there appears to be no other case which may be highlighted”.
 

The High Court, however, looked much more in-depth at this case pointing out that although a pardon was granted this does not mitigate the fact of executive interference. The suggestion made by the Magistrate’s Court that the case of Bizimungu is the only incident of executive interference was unjustified given the failure of the Government of Rwanda to respond to repeated requests of the defence for information on trials in Rwanda’s courts for genocide and linked offences. The High Court views this silence of the Government of Rwanda as tending to support the  defence argument.  “The singularity of the Bizimungu case (assuming the alleged political pressure happened) does not begin to imply that it is the only instance of executive interference with the judiciary.” 

During his cross-examination, Professor Schabas said he had been told by Avocats sans Frontières that the trial judge of the Bizimungu had said the decision in the Bizimungu case had been dictated to him.
 In the HRW report of July 2008 the following statement is made: “The president of the trial chamber that convicted Bizimungu later fled Rwanda and told journalists that there had been no substantial proof of Bizimungu’s guilt and that he had been convicted as a result of political pressure.”
 

On the basis of these two pieces of evidence, the High Court concluded that there is a substantial likelihood that that the trial judge actually made this statement and that it is is highly significant factor. Although the events took place a while ago (2004) and this was a high profile case, the Court regarded the Bizimungu case as significant evidence of executive interference in the judicial process in the High Court. The Court also note that the case before them would be similarly high profile in Rwanda given that three of them were bourgemestres and the fourth a close associate of President Habyarimana.
  

· Conclusions

The High Court had to apply an objective legal test, namely the real risk of flagrant denial of justice. It reached the conclusion that if these appellants were be extradited they would indeed face a real risk of such a flagrant denial of justice occurring.  This conclusion was based both on more general evidence about the Rwandan context and on specific evidence about the justice system. The factors weighing heavily in favour of the defence case against extradition were: the lack of evidence about the day-to-day functioning of the High Court to ensure fair trial, the serious problems that would arise for the suspects relating to defence witnesses, the political framework in which the judicial system operates and the direct evidence on the impartiality and independence of the justice system.
   

Anne Weernink is a pro bono legal researcher for Impunity Watch
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� Vincent Brown aka Vincent Bajinya, Charles Munyaneza, Emmanuel Nteziryayo, Celestin Ugirashebuja v. The Government of Rwanda and The Secretary of State for the Home Department, 8 april 2009, High Court of Justice, divisional court  [2009] EWHC 770 (Admin)  (hereafter referred to as ‘the judgment’) 


� The Government of the Republic of Rwanda v Vincent Bajinya, Charles Munyaneza, Emmanuel Nteziryayo, Celestin Ugirashebuja, 6 june 2008, City of Westminster Magistrate’s Court .


� A second (amended) version was signed on 22nd December to allow for a longer period for the production of papers in due course in the extradition proceedings.


� The full list of charges reads: Genocide, Conspiracy to commit genocide, Complicity in Genocide; Crimes against humanity; Premeditated murder and Conspiracy to Commit murder; Formation, membership, leadership and participation in an association of a criminal gang, whose purpose and existence is to do harm to people or their property; Inciting, aiding and abetting public disorder; Participation in acts of devastation, massacres and looting,  see para. 1 of the judgment.


� At the time of the genocide, Rwanda was divided into prefectures, each headed by a prefet, and the prefectures were further divided into communes; and the bourgemestere was in effect the mayor of the communes bestowed with many public and judicial functions. Bourgemesters are considered to be very important figures at the time, where people would turn to for protection. In the case of Akayesu before the ICTR, the Trial Chamber stated that; “In Rwanda, the bourgemestre is the most powerful figure in the commune. His de facto authority in the area is significantly greater than that which is conferred upon him de jure.” 


� UK International Criminal Court Act 2001


� Ibid.


� Article 2 of the Organic Law N° 11/2007 of 16/03/2007 Concerning Transfer of Cases to the Republic of Rwanda from the International Criminal Tribunal for Rwanda and from Other States [Rwanda], 11/2007, 16 March 2007 (hereinafter referred to as “Organic Law”)


� According to para. 146 of the judgment, Munyaneza and Nteziryayo were tried in absence before gacaca courts. In case of the former an acquittal was declared by the relevant Gacaca Appeal Court to be a nullity on the ground of lack of jurisdiction. INteziryayo had been convicted for certain offences at one Gacaca court, and was acquitted of other apparently similar offences in another Gacaca court.    


� Para. 119-121


� Soering v United Kingdom [1989] 11 EHRR 439


� Para. 113 of the Soering-case.


� R (Ullah) v Special Adjudicator [2004] AC 323


� Para. 373 of the Magistrate’s Judgment


� Para. 91 of the Soering-case


� Para. 34.


� In fact, the High Court replicated several parts of the HRW Report in its judgment, for example on “The Right to Present Witnessess” in para. 49.


� Professor Schabas holds Chair in Public International Law at the National University of Ireland, Galway.


� Professor Reyntjens holds Chair in Law and Politics at the University of Antwerp


� Professor Sands holds Chair in Public International Law at the University College London


� Professor Reyntjens was instructed for Bajinja and Professor Sands was instructed for Nteziryayo.In addition, in the case at hand also witness statements of regular witnesses in support of the prima facie case were brought in as evidence. This section, however, only discusses the expert witnesses. 


� The Judge of the Magistrate’s Court stated in para. 441, under point (b) that: “He drafted the constitution, but was at pains to point out that the politicians had the final say; he had the ear of the President; he is non persona grata as far as the present regime is concerned and his opposition to it was clear when he gave evidence”.


� In this respect, the Judge of the Magistrate’s Court decided that the involvement of Professor Schabas is nowhere as great as that of Professor Reyntjens with the previous regime and that he has in the long run been able to display more objectivity. Para. 434 of the Magistrate’s Judgment.


� Para. 94.


� Para. 95.


� Her principal points of criticisms were: (1) inaccurate citation and misleading representation of documentary source material; (2) inaccurate representation of views expressed by interviewees, (3) failure to disclose significant information contained within the notebook used during interviews conducted whilst in Kigali; (4) application of the incorrect legal test., para. 110.  


� In paras. 43-47 the High Court discussed the ICTR cases of Kanyarukiga, Hategekimana and Gatete. 


� Para. 47.


� Para. 49. 


� Para. 52.


� Second report, 9 November 2007, para. 47.


� The findings of the lower court (paras. 526-532 and 536-537) on witness protection – in short - are: many persons have made use of the witness protection scheme; prosecution as well as defence witnesses have been attacked and killed;  it is not clear how many of these physical threats may be described as “officially based”; defendants have been able to find witnesses, where moreover the acquittal rates indicate that defence witnesses are available; the lack of reliable statistics of persons arrested and/or charged with minimizing the genocide; overall no real risk of a flagrant denial of justice has been demonstrated; and insufficient attention has been paid to the Organic Law.


� Para. 63.


� Para. 65.


� Para. 66.	


� Para. 79.


� Para. 81.


� The HRW report of July 2008 is based on observations of conventional trials and gacaca proceedings and on some 100 interviews with legal professionals , both Rwandan and other nationalities, para. 83.  


� Para. 84.


� Chapter VIII “Independence of the Judiciary”


� Para. 87.


� Para. 75 of the report, under the heading “Judicial Independence and Impartiality”, para. 93 of the Judgment. 


� Paras. 95-97.


� Para. 84 of his report, quoted in para. 97.


� Para. 448 of the Magistrate’s Judgment.


� Para. 451 of the Magistrate’s Judgment.


� Para. 102. 


� Para. 106, p. 57 of the report. The source quoted was Didas Gasana. 


� Para. 107.


� Para. 121.
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